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MOTION FOR JUDGMENT 
TO: THE HONORABLE DUNCAN M. BYRD, JR., JUDGE OF SAID COURT: 
Plaintiff, Martha Lawler Van Buren, moves the Court for 
judgment against the defendant in the sum of $50,000.00 with 
costs and interest from June 3, 1981, as follows : 
(1) On or about June 3, 1981 on Route 646 in Alleghan~ 
County, Virginia at approximately 5:00 p.m., plaintiff was 
operating an automobile in a northerly direction on Route 646 
when the defendant who was operating a 1967 Oldsmobile came 
out of a private driveway and struck the automobile operated 
by the plaintiff. 
(2) Defendant failed to keep a proper lookout, failed to 
keep his vehicle under proper control, drove his vehicle at an 
excessive speed under the conditions then existing, failed to 
yie~d the right of way to the plaintiff and operated his 
vehicle in a r ec:kless, careless and negligent manner, causing 
it to collide with the vehicle occupied by the pla intiff. 
(3) As <.:. proximate result of the defendant's negligence, 
plaintiff sustained serious, painful and permanent injuries, 
mental anguish, medical expenses, disab_ . ~ty and will continue 
to incur medical expenses, disability and experience pain 
and anguish . 
~mEREFORE, plaintiff moves the Court for judgment against 
the defenuant in the sum of $50,000 . 00, together with interest 
from June 3, 1981 . 
George J. Kastel, p.q. 
Kastel , Watson, Snyder & Pasco 
316 Commercial Avenue 
Clifton Forge, VA 24422 
1 
INSTRUCTION NO._Jj__ 
The Court instructs the jury that the driver of 
a vehicle has a duty to give, as nearly as possible, one 
half of the main traveled portion of the highway to a dri ver 
proceed~ng in the opposite direction. When the road is 
unmarked, the dividing line is the center of the highway. 




In the Circuit Court of the County of Al leghany on the 3rd day of October 
Nineteen Hundred and Eighty Four: 
MARTHA LAWLER VAN BUREN, PLAINTIFF 
V FI NA L ORDER , LAW It 2032 
GLENN PATRICK .3 Hh"'!ONS, DEFEND.-\NT 
This ca~e having been heard by a jury on June 27, 1984 and a vercict 
rendered in favor o f the defendant, and the Court having t aken coun5el for 
the plaintiff' s motion f or a mistri a l under a dvisement at tha t time pending 
the tiling of memora ndum ~ by counsel for the parties; and the l ourt in its 
opinion of August 8 , 1984, after having maturely considered t he memorandum 
of couns el, t he circums t ances and evicence, doth overrule the motion of 
counsel for t he plainti f f for a mistrial. 
Ther e fore, in accorda nce with the verdict of the jury, it is adjudged ~ 
and ordered the plaintiff take nothing a nd that jud~ment be entered in fa ~or 
of the defendant . 
ENTER: 
3 
ASS IG~lHENTS OF ERROR 
(1) The Court erred in overruling Van Buren's motions 
for summary judgment . 
(2) The Court erred in granting Instruction No . 11 . 
(3) The Court erred in not granting Van Buren's motion 





.. __ ••t""" ........ _ 
In The Circuit Court for Alleghany County 
Martha Lawl er Van Buren, 
Plaintiff, 
v. At Law No. 2032 
Glenn Patrick Simmons, 
Defendant. 
A trial held in the above-styled matter in t he 
Circuit Court for Alleghany County, Virginia , in the 
Courthouse th ereof, Covington, Virginia, before the 
Honorable Duncan M. Byrd, Jr., Judge of said Court, on 
the 27th day of June, 1984 , beg innin g at 9:50 a . m. 
A P P E A R A N C E S 
On Behalf of the Plainti ff : 
George J . Kastel, Esquire 
Kastel, Watson , Snyder & Pasco 
On Behalf of the Defendant : 
Mic hae l McHale Co ll ins, Esquire 
Collins, Cracke l & Mooney 
. .. 
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Testimony of Vernon C. Jones-Direct 26 
serious the consequences of the accident were. 
2 As I said before, t hese matters have just simply not 
3 been resolved in our own mi nd s and we are submitting them to 
4 you. We would ask you to consider whether or not Mr. Simmons 
5 was tota ll y or partially responsible for this accident, and 
6 consider whether or not any of Mrs. Van Buren 1 s complaints , 
7 or any of her medical bil l s particular l y , are the responsi -
. 
8 bility of this accide nt, or flow from this accident, and then 
9 give your verdict accordingly. Thank you. 
10 THE COUR T: Ladies and ge nt lemen, before we 
11 begin to hear any ev idence, I will allow you to take a brief 
12 r e c e s s , u s e t h e r e s t r o om , i f yo u l i k e , g e t a d r i n k of w a t e.r • 
13 Then we will come back and begin to hear t he evidence . Exit 
14 into the jury room, please, fo r a 10 minute r ecess . 
15 (WHEREUPON, a brief recess was taken . ) 
16 THE COURT: Mr. Kaste l, you may call you r 
17 first witness. 
18 MR. KOS TEL: Troo per Jones, pl ease . 
19 TROOPER VERNON C. JONES, having been du l y swor n by the Clerk, 
was examined and testified as fol l ows: 
20 
DIRECT EXAMINATION 
21 BY MR. K 0 S TEL : 
22 Q. Please state your name and address . 
Troope r Vernon Jones, Clifton Forge. 23 A· 
24 Q. It is obvious , but for the record would you te ll us your 











Testimony of Vernon C. J ones- Direct 
A. St at e po li ce t r ooper. 
2 Q. Of f icer Jones , did yo u have an occasion to investigate 
3 an accident that occurred on June 3rd, 1981, in Alleghany 
4 Co unty? 
5 A. Yes , s i r , I d i d. 
6 Q. Ca n you te 11 us \oJh at time you arrived at the scene? 
7 A. I ar ri ved at t he scene at approximately 5:30 p. m. 
8 Q. Can yo u te l l us whe r e t hi s occurred? 
9 A. It occurred on Route 646 i n All eghany County, just off 
10 Route 42 . 
11 Q. Will you descr i be to t he jury how you get to Route 646 
12 fr om Rout e 42? 
13 A. You go north on Ro ute 42 , just north of what they call 
14 Nice l yto\vn Road, and 646 makes a l eft . Then you cross the 
15 r ai lroad tracks , and it cont i nues up, and it dead ends . 
16 Q. How far wou l d you say from the crossing , the railroad 
27 
17 crossi ng, did this incident occur? Do you have any estimate, 
18 or did you measure that? 
19 A. I did n• t measure t he dist an ce from the crossing . It is 
20 not a g r e a t d e a 1 of d i s t a n c e . 
21 Q. Where di d the Si mmons car come from? 
22 A· Mr. Simmons • car had came out of a private driveway . 
23 I believe it was his father•s residence . 
24 Q. Does the private driveway come into that road on the 
25 left or right? 
8 
.-
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A. If you were going north on Route 646, it would be coming 






Which way was the Van Buren car traveling? 
It was going north. 
So the Simmons vehicle came from her le ft? 
Yes, sir. 
Does the private drive come into that road at approxi-
8 mately a right angle1 
9 A. It is not quite a right angle. 
10 Q. I said approximately. It is not parallel to it. It i s 
11 more right angle than parallel. 
12 A· It is not parallel and it is not completely perpend i cular ~ 
13 with it either. It is at an angle to it. 
14 Q. When you got there, where were the vehicles? 
15 A· The Van Buren vehic le was, I would say, 50 to 75 feet 
16 north of the driveway with the left portion of the vehicle 
17 still in the roadway. The tires were still on the roadway . 
18 There is not really a shoulder there t o s peak of . To the best 
19 of my recollection, the Simmons vehicle was sitting across 
20 the roadway either in his driveway or just beyond it . 
21 Q. Did Mr. Simmons te ll you whether he had moved his 
22 veh i c 1 e? 
23 A. I believe both vehic les had been moved. 
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A. No, sir. 
2 Q. All yo u saw was where the vehicles were when you got 
3 there? 
4 A. Yes, sir. 
5 Q. Do you know how much time e l apsed between the time of 
6 the accident and the time you arrived? 
7 A. Mutual agreement between both drivers put the accident 
8 at about five minutes after five. I was notified at 5:20. 
9 Q. Could you determine the point of impact? 
10 A. From debris, and when I say debris I am ta l king about 
11 there was a le ns fragment from the Van Buren vehicle and some 
12 dirt which had turned to mud because of the rain. The roadway 
"' 
13 is approximate l y 13 feet wide. I measured from the side of 
-
14 the northbound lane and found the debris to be just about 
15 seven feet over from that shoulder. 
16 Q. So your estimate of t he point of impact is \'/here you 
.. 17 ~ found the debri s , i s what you are te llin g me? 
~ 
:r 18 A. Yes, sir. .. ~ 
H 19 Q. You have no other way of kno~tli ng? ~ 
0 
z 
20 A. No, s i r ; just other t han what they told me . 
"' z Q. So, you f ound this debris seven feet over f rom t he right z 21 e 
.. 
.. 
0 22 edge of the road as Mrs . Van Bur en was driving; i s that v 
23 correct? 
24 A. Ye s , sir . 
25 Q. And the road wa s about 1 3 f eet wide at t ha t point? 
10 














Testimony of Vernon C. Jones-Cross 30 
A. It var i es because of the -- it i s a hard-surfa ce road, 
2 but due to t he way that t he shoulder lays and aspha l t cracks 
3 off, it wil l run fr om li ke 12 feet 9 i nches to 13 feet , some-
4 think like t hat. 
5 Q. But at t hat point you approximated it at 13 feet? 
6 A. Approximate l y 13 feet wi de, the tota l width of the road. 
7 Q. 
8 A. 
Did either party make a statement to you at t he sce ne? 
Yes. sir , they bot h did.· 
9 Q. Tell t he jury and t he Court what those stateme nts were. 
10 A. Mrs. Van Buren 1 s statement was th at she was coming up 
11 the road when she saw him at the fence. She expected hi m to 
12 s to p , vi a s n 1 t r e a 1 1 y p a y i n g a t t e n t i o n to h i m , a n d t h e n h e j u s t 
... 
13 hit. Mr. Simmons 1 statement was that he came right to there , 
14 which he po in ted to where his dri veway and the fe nce is, an d 
15 he l ooked to the right, he d id n 1 t see anyt hin g . So I pulled 
16 out and then we hi t . 
17 MR. KOS TEL : No further quest i ons . 
18 THE COURT: Your witne ss , Mr . Collins . 
19 C R 0 S S - E X A ~1 I NAT I 0 N 
BY MR . COL LIN S: 
20 
21 Q. Trooper J ones, did you attempt to determine, at that 
22 poi nt of wher e yo u fo un d the debris, where t he ce nt er line of 
23 the road was , or i mag i na ry ; I me an , there i s not a p a i n ted 
24 1 in e? 















Testimony of Vernon C. Jones- Cross 31 
Q. Did you at tempt to determ ine where the centerline was by 
2 measuring it ? 
3 A. Well, l ike I said, I measured the total width of the road, 
4 and being ap proximately 13 feet, l i ke I said, betwee n 12 foot 
5 9 and ·13 feet. The po in t where I figured the impact occurred 
6 would have been at least one foot insi de what you would cal l 
7 the southbound lane . 
. 
8 Q. So as you determined the centerline and the debris, you 
9 said it was at l east a f oot into t he southbou nd la ne, which 
10 the wa y the traff i c was go in g would have been the lane Mr . 
11 Simmons was entering into? 
12 A. Yes, sir . 
13 Q. Are you fam iliar with that road? Have yo u been on it on ~ 
14 other occasions? 
/ 
15 A. Yes, sir . 
16 Q. Can vehicles pass each other appropriately on t he hard -
17 surfaced road? 
18 A • I would say , yes , sir, in most cases with just nor ma l 
19 type vehic l es. 
20 MR. KOSTEL : I didn•t hear the las t part . 
21 A. I would say that two normal vehicles, passenger cars, 
22 could pass on that road ; cou l d meet each other and go by wit h 
23 no prob l em. 
24 Q. Now, again would you repeat -- just little bits and 
25 pieces of fact s here -- repeat what you sa i d Mrs . Van Buren •s 
12 
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statement was to you. 
2 A. Her statement was, 11 I was coming up the road. I saw him 
3 at the fence . Expected him to stop. I wasn't really paying 
4 attention to him, and then he just hi t . 11 
5 Q. She said that she wasn't really paying attention to him; 
6 i s that correct? 
7 A. Yes, sir . 
8 Q. And she said, then we just hit? 
9 A. Yes, sir. 
10 Q. Trooper Jones, how long have you been a state trooper? 
11 A. I have been a state trooper a li ttle over five years now . 
12 Q. Is one of your primary responsibilities to investigate 
.. 
13 motor vehicle accidents? 
14 A. Yes, sir . 
15 Q. Do you frequently, as a resu l t of that, testify in one 
16 court or another regarding what you observed at the accident? 
17 A. Yes, sir. 
18 Q • So you attempt to observe as much as you possib l y can at 
19 the scene of the accident, what is going on and so forth? 
20 A • Yes, sir . 
21 Q. Let me ask yo u if you have made any notes or have any 
22 recollection of any damage that you saw to either of the 
23 v e h i c 1 e s? 
24 A. To each vehicle? 
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A. Mrs. Van Buren's vehic le was damaged on the left r ear, 
2 c l ose to what I guess you would c a 11 mi dpoint to th e back . 
3 Th ere was ~tlh at I consider not ... 
4 MR. KOSTE L: I don't think we need an op i ni on, 
5 Yo ur Honor. I think he ca n describe i t . 
6 A. The damage on her vehicle was li ke a scrape . And Mr . 
7 Simmo ns' vehicle, on the very corner of the left front -- the 
8 way his particular veh i c le was made , it comes out 1 ike this 
9 and there i s a lit tle pi ece that sets up on top of it. This 
10 was pushed in , and that i s a l 1 the da mage there was to his car . 
11 Lik e I sa id, her ve hi c l e was just sc r aped a l ong the l eft side. 
12 Q. Let me show yo u two photographs , if I may , of Mr. 
13 Simmons' veh i cle . 
14 MR . KOS TEL: Your Honor, I woul d think that 
15 these photographs ought to be properly introduced before they 
16 ca n be t estified to by the person who took them . 
17 MR . CO LL INS : Yo ur Hon or , if he can, and maybe 
18 he ca n ' t, if he can recog niz e th em ... 
19 THE CO URT: He may be ab le to prope rly 
20 authe nticate them hi mself . 
21 MR . CO LLINS: He didn ' t take them, but he 




MR . KOS TEL: I do n ' t have any object i on to it 
if we are told, but I thi nk the proper proced ure would be for 


















Testimony of Vernon C. Jones-Cross 34 
them. I t hink that is the proper way to use documents and 
2 photographs . 
3 MR. CO LLI NS: I am not trying to hide them 
4 from you . 
5 MR. KOSTE L: I don •t have any objection to them. 
6 MR. COLLINS: Your Honor, these were taken by 
7 Mr. Simmons with a Po l aro i d. That is the vehicle that he was 
8 driving on that occasio n. 
9 BY MR. CO LLI NS: 
10 Q. Can you recognize this, Trooper Jones, as being the 
11 vehicle that Mr. Simmons was driving on t hat occasion? 
12 A. Yes, sir, that is the car. 
"' 
13 Q. And I w i 11 show you a picture of kind of _.what would be a 
14 c l ose-up of the l eft front cor ner of the vehicle. Can you 
15 see in that photograph the little piece you were talking about 
16 that you say was pushed in? 
17 A • Yes, sir. It i s right above this chrome bumper. 
18 Q. There is a chrome bumper, and then do you see a l ine 




Does that indi cate that t here are two separate pieces of 
22 metal there? 
23 A. Yes, sir. 
24 Q. The sma ll er pi ece is t he one on t he fro nt. Is that t he 
25 piece that you say was bent in? 
15 
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A. Yes, sir. It was pushed bac k a little like this. 
Q. Did you see any ot her da ma ge to t he Simmo ns vehicle? 
A. No, sir. 
MR. CO LLIN S: 
these maybe as one exhibit. 
Yo ur Honor, I would like to offer 
It is basically a photo graph of 
t he vehicle so ca n get some orientation, and then a close-up 
of that little pi ece of metal on the front which was dented . 
. 
THE COURT: An y objectio n, Mr . Kastel? 
MR. KOSTEL: No objection, Your Honor. 
TH E COURT: Defe nd an t's #1 and #2. 
11 (WHEREUPON, the photographs referred to were mar ked Defendant's 
Exhi bits #1 and #2 for identification and receive d in evidence.) 
12 
13 Q. You would cha r acte rize ·'the damage to the Van Bur en 
14 vehicle as a sc rape dow n the driver's s i de of the vehicle? 
15 A. Yes, s ir. 
16 Q. I guess, was there some indentati on and so forth? 
17 A. Yes, s i r . 
18 Q. What was the thing that yo u found, thi s reflector or 
19 wha tever? Do yo u know whe re that would fit on an automob ile? 
20 A. It would fit on that l eft rear. It i s a side mark er, 





Wa s th at found in close prox i mity to the dirt? 
Yes , sir . 
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Q. Would that ha ve bee n in c l ose proximity to a fender well 
2 when it was on the car? 
3 A. Yes , sir . 
4 Q. That, yo u say, was at least a foo t within the southbou nd 
5 lane? · 
6 A. Yes, sir. 
7 Q. The vehicle being 50 to 75 feet past the intersection 
8 would indicate that it was either moved or that Mrs. Van Buren 
9 continued driving after the i mpact; is that correct? 
10 A. Yes, sir, one or the ot her. 
11 Q. Was there anything i n the impact that wou l d indicate that 
12 it would cause t he veh i c l es to stop? 
13 A. Not ·from the damage that I saw on both vehicles. .. 
14 Q. Where was the debris -- maybe you testified to this but 
15 I did n' t write it down where was the debris in relation to 
16 the Simmons ' drive wa y? 
.. 17 A. I can 't tell you exactly wher e it was, but it was in the . 
::: 
z 18 general vi cinity of where the driveway out and meets .. comes ~ 




20 Q. Very close to the driveway? 
.. 
z A. Yes, sir . z 21 2 
. 
.. 
0 22 Q. u Hould it be south or north of the centerline of t he 
23 driveway? 
24 A. I believe it would have been more to the south . It was 
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bit south. 
2 Q. You understood, I gather from what you have said, that 
3 Mr . Simmons was pulling out of the driveway turning to the 
4 right, or tur ning south? 
5 A. Yes, s i r . 
6 Q. Mrs. Van Buren was heading north, and that the impact 
7 occurred as they came to the same place, obviously. Did all 
8 of the physical evidence support that statement? 
9 A. Th e evidence that I found, and each one of their state-
10 ments mutually support ed each ot her . 
11 Q. Trooper Jones, do you make an examination, as best you 
12 ca n -- I know you are not a doctor -- but do you attempt to 
13 make an examination to determine if there are any injuries to 
14 any occupants when you investigate an auto accident? 
15 A. That is t he very f irst thing I ask each involved driver; 
16 I ask them if they are hurt . 
17 Q • Beyond asking, do you also try to observe the people to 
18 see if you can determine anything? 
19 A. Yes, sir . 
20 Q. How many occupa nts in these two vehicles were there? Who 
21 were a 11 of the occupants? 
22 A· Mrs . Van Buren had anoth er lady in the car with her; and 
23 I am not real sure , but I beli eve there may have been a child, 
24 too. I can't recall for sure . As best as I can recall it 
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Q. So yo u saw Mr . Simmo ns, Mrs. Van Bure n , another lady, 
2 and may be a child? 
3 A. Yes, sir . 
4 Q. And I guess yo u make no t es on the dr i vers, but if t here 
5 i s no injury, yo u wo ul dn ' t make a written note, would you, 
6 abo ut t he other occupants? 
7 A. No, sir . 
8 Q. Di d yo u observe, from your own independent observation, 
9 did you observe any one of the occ upa nts of e i ther veh i cle 















kind of complaint, or have any injury at all? 
A. Nothing that I observed; no, sir . 
"1: 
Q. Did you specif i ca l ly question Mrs. Van Buren, si nce she 
is a party here, as to whether she suffered any injury? 
A. Yes, sir . 
Q. ~i h at \vas her demeanor and what was her response to yo u 
when you discussed that with her? 
A. Her respon se was that she wasn ' t injured. She was quite 
upset about being involved in a \vreck . She stated that she 
didn ' t know how she was going to finish her route , or whatever 
it was . She was very much upset about t he \vh ole thing. 
Q. Was her upse tness directed at Mr. Simmons or directed at 
the fact that she had work to do and was not going to be ab l e 
to finish it? 
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ca n just say i s , it was there. 
2 Q. But you sa i d she was quite upset, and you do recall that 
3 she was concerned about how she was going to finish her work? 
4 A. Yes, s i r . 
5 Q. She di d not have any complaints of any injury of any k in d~ 
6 A. Like I said, I direct l y asked each driver if anybody was 
7 hurt, and I got a response of no from each one. 
. 
8 Q. \~e have got a picture of the vehicle that Mr. Si mm ons was 
9 driving. What type of ve hi cle was Mrs. Van Buren driving? 
10 A. It was a Dodge two - door. 
11 Q. Do you k n ow .,., h a t y e a r it was? 
12 A. My notes indicate it was a 1974. I believe it is like 
"' 
a 
13 Dodge Dart. 
14 Q. A 1974 model? 
15 A. Yes, sir . 
16 Q. Wo ul d you c lassify that as a large, mid-size, or a 
. 17 . compact car? 
:: 
• 18 t~ R. KOSTEL: Your Honor, I don •t thi nk the .. e 
H 19 officer should be c la ssify ing automobiles. I th ink that is 0 
~ 
0 
z 20 within the province of the jury, unless he has a picture or 
21 unless he measured i t • vJ e are just giving opinion s on things 
22 now. 
23 MR. CO LLI NS: Judge, those are words that are 
24 used in the trade . I am not trying to get him to describe 
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and economy or compact cars. Everyone knows what those are. 
2 THE COURT: Only if you know that from your 




THE WITNESS: To the size of a Dodge Dart? 
TH E COURT: Yes. 
My parents owned one, and I would say it is on the 
7 smaller end of a mid-size. 
8 MR. COLLINS: irooper Jones, that is al l the 
9 questions I have at this time. I would reserve the right to 
10 recall him if anything comes up. 
11 THE COURT: Any redirect? 









REDIRECT EXAMINA TION 
BY MR. KOS TEL: 
Q. What ki nd of vehicle 
A. It is an Oldsmobile. 
Q. Do you have the model 
A. It i s a 1 67. 
is this 
year? 
Q. Would you classify that as a 
Simmons • 
mid-size, 
20 1 a r g e , c o m p a red t o m o s t a u t om o b i 1 e s ? 
vehicle, Officer? 
or compact, or 
21 A. I would say that is about average size to most vehic l es, 
22 f o r t h a t p a r t i c u 1 a r y e a r . 
23 Q. For that particular year . How about today? 
24 A. I would say it is a little bit bigger than what you find 
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Q. Ge nera l ly? 
2 A. Yes, sir. 
3 Q. According to your report, Officer Jones, where do you 
4 show the damage to the Simmo ns • veh i c le ? 
5 A. o·n my accident report, on my notes, we have a bl ock 
6 that is checked on the very top left and center because we 
7 classify anything that would be if it is hit just on the 
8 left quarter panel, then you wo uld check the top lef t bloc k, 
9 if it i s on the left front . But if it is like directly on 
10 the corner of the vehicle, then you wou l d check the left side 
11 top block and the ce nter block, indicating that the damage 
12 was on the left center . 
13 Q. That is the part of this vehicle that extends beyo nd the •. 
14 rest of it, doesn•t it? It is obvious from the photographs 
15 t hat that left fender extends pretty fa r out there compared 
16 to today •s vehicles. 
17 A • Well, it extends out there more than from where your 
18 radiator sits . I wouldn 1 t say it is a great deal of distance . 
19 Q. Where was the damage to the Van Buren vehicle? 
20 A • Her damage started not quite in the center of the left 
21 side, but just maybe a li ttle bit behind it. 
22 Q. Behind the door? 
23 A. Yes, sir . 
24 Q. \-/auld you say that was the point of impact? 
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scra pe down al ong the side . 
Q. In other words, if the vehicle i s moving this way, and 
the car is coming out t his way, and they impact here, and 
this car i s turning, the scrape would take it dow n the back 
s i de? 
42 
6 A. Yes, s i r . Just a litt l e indentation here, and then it 
7 just scra ped on back . 
8 Q. Now, as I understood your testimony on direct examinatio n 
9 yo u sai d you meas ured t he debr i s and i t was seve n f eet from 
10 t he edge of the pavement on the rig ht s i de. 
11 A. Yes, sir . The right s i de wo uld be the northbou nd lane . 
12 I measured it and it was seven feet, more or less , bee au s e ·it 
.. 
13 was raining. 
14 Q. You measured the road and it was 1 3 feet wide? 
15 A. Yes, sir . 
16 Q. And the debr i s was seven feet from the edge of the hard 
17 surface on Mrs . Van Bu r en ' s side? 
18 A. Yes, sir . 
19 Q. Then the center of the road would be six - and - a-ha 1 f feet; 
20 wo ul dn't it? 
21 A. Give or take a few inches, depending • .. 
22 Q. I am just taki ng half of 1 3 feet. 
23 A. Okay. 
24 Q. I f the debris was seven feet from that side, t hen the 
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it? 
2 A. Well, you could say that. 
3 Q. I am just using your f igures. 
4 A. We 11 , 1 3 feet and measured seven. 
5 Q. Is t ha t correct? 
6 A. That i s what I have in dicated in my notes . I ha ve got 
7 13 foo t width. 
8 Q. Thirteen fee t wi dth . Th en t he center, although there i s 
9 no ce nterline, the actual center of the road is s ix - and-a - half 
10 feet fro m each s i de? 
11 A. We ll, it depends exact ly where yo u are at on t ha t roadway 
12 at t he time . 
13 Q. Well, i t was 13 feet wide where yo u meas ured i t . 
14 Wouldn't it be s i x- and - a-h alf feet? I don ' t want to argue 
15 with you . 
... 
16 A. Yes . I understand what you are trying to say, and I am 
17 ju st try in g to make you un derstand .. . 
18 Q. I und erstand . 
19 A. The ce nt er wou l d be s ix s i x , or six e i ght, depe nding. 
20 Q • I just wa nt to get t his clea r. I t hink I understood you, 
21 but I want to make s ur e I do . Wh ere t he driveway comes out 
22 into 646, the de bris was across from t he driveway and maybe 
23 a little south of the ce nter of the driv eway ? 
24 A· If you took the driveway coming out like this and took 
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the south. The debris was somewhere sout h of what you would 
2 call center of t hat driveway. But i t was, l i ke I said .•• 
3 Q. Did yo u say a lit t l e south? 
4 A. I can't tell yo u exactly where i t vi as . But I know it 
5 wa s what would be so uth of what tha t center line was, if yo u 
6 took a centerline and threw it right dow n t he middle of that 
7 drive. 
. 






the dr i veway out into 646 between para l le l lines, wo ul d the 
debris still be within that area? 
A. I would say so; yes, sir . 
MR . KOS TEL : That i s all I have . 
THE COURT: Recross? 
14 MR. COLLIN S: I don't be l ieve so at this ti me . 
15 THE COURT: Yo u may stand down . 
16 MR. KOST EL: He may be excused , as far as I 
17 concerned . 
18 MR . COLLINS: We may have to recall him. 
19 (WHEREUPON, the witness was exc us ed sub jec t to recall . ) 
20 MR . KOSTE L: Mrs . Boon e . 
21 ANITA VAN BUREN BOON E, having been duly sworn by the Clerk , 
was examined and testif ied as follo ws: 
22 
DIRECT EXAMIN ATION 
23 BY MR. K 0 S TEL : 
24 Q. State your fu ll name and address, please. 
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Q. How old are you, Mrs . Boone? 
2 A. Twenty - one. 
3 Q. Are you married or sing le? 
4 A. Married. 
5 Q. Do you have any children? 
6 A. One. 
7 Q. How old i s your child? 
8 A. Four. 
9 Q. Are you related to Martha Van Buren, who is sitting here 
10 on my right? 
11 A. She is my mother . 
12 Q. Mrs. Boone, are you aware of an accident that happened .. 
13 in Alleghany County on June 3rd, 1981 , between Mr. Simmons .~· 
-
14 and your mother? 
15 A. Yes, sir . 
16 Q. Did you see the accident? 
.. 17 A. Yes, sir . . 
:: 
:t: 18 Q. Where you? .. wer e ~ 




20 Q. Of whose vehicle? 
... 
% A. My mother 1 s . % 21 :; 
" 
0 22 Q. ~las any one else i n t he vehicle? u 
23 A. My littl e boy . 
24 Q. Where was he? 
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Q. So all three of you were i n t he front? 
2 A. Yes, s ir . 
3 Q. Now , in your own words, as best as you can, tell the 
4 Court and the jury what happened after your mot her turned off 
5 42 and · crossed the railroad tracks un t il the time -- you know, 
6 what happened after t hat. 
7 A. We was going up the road and he was coming out the drive -
a way. I seen him comi ng , and about t he time he pulled out I 
9 holl ered . When he hit, i t threw us over in to th e grass and 
10 then back out int o t he road. 
11 Q. Speak up now so the Court can hear you. 
12 A. He got out of the car and come over and asked if anybody 
13 was hurt, and asked if he had done a l l that damage to t he 
14 car. Then I got out and went to a telep hone to call my 
15 father, and told him to call the state man. 
"" 
16 Q. Where wa s your mother's vehicle wh en you first sa w the 
11 Simmons ' vehicle? 
18 A. It was getting pretty clo se to the driveway . 
19 Q. Ha s the driveway on your right or on your left ? 
20 A. On the l eft. 
21 Q. Did you s ee Mr . Simmons? 
22 A. Yes. 
23 Q. What did he do just prior to coming onto t he hi ghw ay? 
24 A. He was l ook in g t he othe r way, and then he just step ped 
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2 
Q. When you say he was looking the other way, was he looking 
left or right? 
3 A. Left. 
4 Q. After he looked left he just came out of the driveway? 
5 A. Yes, sir. 
6 Q. Are you certain of that? 
7 A. Yes. 
8 Q. When you saw him coming out of the driveway what happened~ 
9 A. I hollered. 
10 Q. What did you holler? 
11 A. I hollered, he is coming out. She threw her arm up to 
12 keep the baby from falling out. 
13 Q. What happened? Spe ak up, I can•t hear you. 
14 A. I hollered he was coming out, and she threw her arm up 






Who threw her arm up? 
My mother • 
Then what happened? 
Then he hit us. 
Where did he hit you, I mean on what part of the 
21 vehicle; do you remember? 
22 A. From her door down . 
23 Q. What happened to your mother•s vehicle right af ter i t was 
24 hit? 















Testimony of Anita Van Buren Boone- Direct 




Then did she bring i t to a stop? 
Yes . 
What happene d to the Simmons ' vehic l e after t he 
48 
5 accident? 




















a 11 rig ht and everything. Then he ask ed her if she was goi ng 
to move her car . She said, no , and he went and moved h i s . 
Q. Wh o called the state police? 
A. Well, I called my father, and my father called the police~ 
Q. Did you ask him to ca ll the poli ce? 
A. Yes. I \vas too nervous t o do i t . 
"" Q. Do you kn ow whether your mother ha d any injury from the 
acc ident? 
A. We 11 , that night I ca ll ed her and I asked he r how she 
wa s doing. She sa id she was rea l shook en up . She co uld tell 
she was in a wreck , that her sho ul de r and neck vJ as hurting. 
Q. Since that t ime do yo u know an ything at a ll about yo ur 
mother ' s , the affects of this injury , what she is abl e to do , 
what she i s not abl e to do, and so fort h? 
A. Well, she i s not able to do much of her housework . She 
can't park between two ca r s because she can ' t turn her neck . 
We have to go wi th her to get her grocer ie s , s he can ' t carry 
her groceries. 
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A. In Covington. 
2 Q. Where does your mother live? 
3 A. In Cl ifton. 
4 Q. How often do you see her? 
5 A. I usual l y go down every day on the weekends, and some 
6 evenings after I get off I go down. 
7 Q. 
8 A. 
Have you noticed any change in her since this accident? 
. 
Yes. She don •t get up and go nowhere no more. We try 
9 to get her to go out. She wants to stay home all the time . 
10 MR. KOSTEL: Answer any questions Mr. Collins 
11 has . 
12 CROSS-EXAMINATION 
BY MR . COLLINS: 
13 ••. 
14 Q. Mrs . Boone, could you estimate how fast you were going 
15 when you came up that road across the railroad tracks? 
16 A. I would say about 15 miles an hour. 
17 Q. Do you drive? 
18 A • Yes, sir. 
19 Q. Do you live off of a road like on a driveway or any 
20 place that you have to come out into a road? 
21 A. Yes . You have to turn off into an alley to go to our 
22 house. 
23 Q. When you pull out of any kind of a driveway, side road, 
24 alley, or anything else onto a road, do you normally look to 
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the right? Would you normal l y look to the left last before 
2 you would pull out in to another road, if you were making a 









No, I would l ook to the right last. 
You would? 
Yes. 
Wouldn't the traffic that you were coming out in front 
8 of, in the lane that you were·coming out in, be coming from 
9 your l eft, if you were making a right turn? 
10 A. Yes . 
11 Q. So, in othe r words, what you would really be concerned 
50 
12 about, I wo ul d think, I am asking you -- you tell me what yo u 
'I; 
13 really do- - but wouldn't you be worried about traffic comi ng 
14 from your left if you were getting into that lane? 
15 A. See, when I come out of my driveway it is a shorter 
16 distance from the right . 
17 Q. Well, all right, I really don't mean about your driveway . 
18 On this particular road, l et me ask you since you say you do 
19 drive, you said that when you saw that Mr . Simmons was going 
20 to come out of h i s d r i v e way , co u l d you t e l l he w a s m a k i n g a 
21 right turn as he came out of the driveway, or did you think 
22 he w a s m a k i n g a l e f t t u r n ? 
23 A. You could tell which way he was coming . 
24 Q. So you knew that he was coming out of his driveway and 















Testimony of Anita Van Buren Boone-Cross 51 
A. Yes. 
2 Q. Would you agree that two cars can pass on that road? 
3 A. I don't believe they could. 
4 Q. You don't think they can? 
5 A. No. 
6 Q. From where you were sitting in the car and from where 
7 your mother was driving her car, when you saw Mr. Simmons 
8 coming out you felt like it would be impossible for two cars 
9 to pass? 
10 A. Yes. 
11 Q. So that is why you hollered, look out, or whatever, and 
12 then sure enough the cars hit. 
13 A. Yes. 
14 Q. Are you sure Mr. Simmons moved his car? If he would 
15 testify that he didn't get back in his car after he spoke to 
16 you, would you disagree with that, or you just think he .•. 
17 A. Excuse me, I didn ' t understand that. 
18 Q. You said that Mr . Simmons asked you if you all were 
19 going to move your car, and you said no, and then you said he 
20 went back to move his. If he were to testify that he never 
21 got back in his ca r, would you disagree with that? 
22 A. Yes, I would. 
23 Q. Where did he move his car? 
24 A. He moved i t down an d parked it beside the road . 
25 Q. Where wa s it when the accident "''as over? 
32 
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Was it right in front of his driveway? 
Yes. 
Heading out into the road? 
It was on into the road. 
Were the back tires in the driveway or in the road? 
I couldn•t really say. 
You say that he moved it·on down on the side of the road 
9 somewhere? 
10 A. Yes. 
11 Q. So it wasn•t in his driveway after ••• 
12 A. No. 
" 
13 Q. Do you know if he did that before the trooper got there? 
14 A. Yes, he did. 
15 Q. You said you called your mother that night and asked her, 
16 and she said she was shake n up and she could tell she had been 
17 in an accident. Were you s hak en up? 
18 A. No. 
19 Q. I mean nervous at al l, or any thing like that? 
20 A. Nervou s , but other than t hat ••• 
21 Q. Did your mot her say that her -- I tried to write down 
. 
22 but you speak so softly -- did she say that her shoulder was 
23 hurting her; did you say that when you ca ll ed her that nigh t? 
24 A. Yes. 
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in his pocket and l ooks at t hem from t i me to time, but i n no 
2 way is it any influence on the jury in the way that other 
3 jurors may think that he ha s got the correct statements 
4 ra ther than their reco llect i on . 
5 THE COURT: I will have him l eave them here 
6 during the course of the tria l; and if there is no object ion, 
7 then when they go into the jury room to begin their delibera -
. 
8 ti ons, I wi 11 tell him he ca n take them wi th him , and at that 
9 point give him a further caut i onary instruct io n about the use 
10 of them. 
11 Yo u may bring the jury back. 
12 (W HEREUPON, the jury retur ned to the jury box . ) 
13 MR. MAX EY: Did yo u say it was okay to take 





THE COURT: You may take notes ... 
MR. MAXEY: ••• keep them to myself . 
THE COURT : Right . 
MR. KOS TEL: I am just showing counsel pictures 
19 that I pla n to introduce . 
20 Mrs . Va n B u r en , w o u 1 d you take the stan d . 
21 MAR THA LAWLER VAN BUREN , having been duly sworn by the Clerk , 
was examined and testified as follows: 
22 
DIRECT EXAMINAT ION 
23 BY M R • K 0 S T E L : 
24 Q. 
25 A. 
State your fu ll name , and age, and ad dress , please. 
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Virginia, and I am 55 years old. 
2 Q. Mrs. Van Buren, were you involved in an automobile 
3 accident on June 3, 1981, on Route 646 in Alleghany County, 
4 Virginia, at approximately five o ' clock in the afternoon? 
5 A. I was. 
6 Q. Were you operating a vehicle or were yo u a passenger? 
7 A. I was the driver. 
8 Q. Where were you driving t6? Were you going north on 
9 Route 646? 
10 A. I was. 
11 Q. Who else was involved in the accident? 
12 A. Patrick Simmo ns. 
13 Q. Where was he coming from? 
14 A. He coming from out of hi s private driveway . 
15 Q. I am goi ng to show you some photographs . I hand you a 
16 photograph and ask you to identify the photograph. 
17 A. This . photograph is of my 1974 Dodge Dart Swinger. 
18 Q. Is that the automobile you were drivi ng on that date? 
19 A. That is the automobile . 
20 Q. Was that the automobile that was involved in this 






Was this picture taken after the accident? 
I took this picture after the accident . 
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1 ·result of this accident? 
2 A. That is it; all of it. 
3 MR. KOSTEL: Your Honor, we would like to 
4 introduce this as Plaintiff 1 s Exhibit #1. 
5 (WHEREUPON, the photograph referred to was marked Plaintiff 1 s 

















Where did the point of impact occur on your vehicle? 
Just behind the door on the driver 1 s side. 
Did you have the vehic l e repaired? 
No, I didn 1 t. 
Did you get an estimate on the repair? 
I did. 
How much \</0 u 1 d it have cost you? 
MR. COLLINS: Judge, I object to that. I 
it is hear say. 
THE CO URT: Objection sustained. 
Do you s t i 11 have the vehic l e? 
I don 1 t have it now. I kept it up until last week. 
\·/hat, did you trade it in? 
No; I sold it to a neighbor. 
Have you taken other photographs of the scene of the 
22 accident? 
23 A. I did. 
24 Q. Can you t e 11 me, what does thi s photograph show? 
25 A. This par t i cular photograph shows the highway coming 
36 
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across the tracks, past his driveway going, what, north; yes, 
2 north. I have got t o get my glasses . 
3 Q. Does it show the fence lea d in g into his dr i veway? 
4 A. It does. 
5 Q. On the right of the photograph? 
6 A. It does. 
7 Q. This photograph is taken in a sou th erly direction? 
8 A. Yes . 
9 Q. The way you came up, in other words ? 
10 A. Yes. 
11 MR . KOS TEL: I would like to introduce this 
12 as Plaintiff's Exh ibit #2 . 
13 (WHEREUPON, the photog r ap h referre d to was ma rked Plaintiff's 
Exhibit #2 fo r identification and received in evidence . ) 
14 
15 Q. Will you step up here in front of the jury , p l ease . 
16 kn ow this i s a small photograph . Now, Mrs . Va n Buren, where 
17 did you come fro m just bef ore t he acc i dent? Will you po in t 
18 to that cross i ng in the road . 
19 A. Thi s i s the rai lroad crossing com i ng off of 42 coming 
20 on t o t h i s r o a d • T h i s i s t h e d r i v e way . 
21 Q 0 Have a seat . As you were coming up that road , what 
22 h a p pen e d ? 
23 A. Well, as I was coming up t he road, he came out the 
24 d r i v e 1v a y a n d r a n i n t o me . 
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A. Well, when I first saw him was --well, I don 1 t know, to 
2 t ell you the tr ut h. I am all exc ited. But anyway, my 
3 daughter sc r eamed. 
4 Q. Pardon? 
5 A. My daughter ho llered, 11 Mama, watch out . 11 I was l ook in g 
6 straig ht down the road . I was looking stra i ght ahead. 
7 Q. You heard the of fi ce r t est ify t hat at t he scene at that 
8 time you told him you saw him bu t yo u t hough t he was going to 
9 stop, and you didn 1 t pay any more attenti on to him. Wou l d 
10 that be correct? 
11 A. We 11 , I could see him coming down the driveway. But, I 
12 thou ght he wou l d sto p when he got to t he edge of the road. 
"' 
13 Q. Then wh en did you see him agai n after that? 
14 A. Hell, I thre\'1 up my arm to protect my baby when my 
15 daughter hollered . She screamed, .. Mama, he is go ing to hit 
16 you, 11 and I threw up my arm. My gr andso n wa s in hi s car sea t. 
17 Q • And then what happened? 
18 A. Well, he hit me and knocked me to t he s ide of the road, 
19 and t hen I came to rest back in the r oad ; kin d of ca tty-
20 co r n e r , at a n a n g 1 e i n t h e r o a d . 
21 Q. Here is another photograph. Maybe yo u had better walk 
22 up here agai n. It mig ht be easier . Can you tel l me what 
23 t h i s i s a s c e n e o f ? 
24 A. This i s t he sce ne of the road going north, like I was. 
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MR. KOSTE L: I would like to introduce this as 
2 Plaintiff's Exhibit #3 . 
3 (WHEREUPON, the photograph referred to was marked Plaintiff's 
Exhibit #3 for identification and received in evidence.) 
4 
5 Q. Have a seat. Now, I show you another ph otog raph. Where 
6 was this picture taken from? 
7 A. From the edge of the drivewa y that he comes out onto the 
8 hard surface, to the road; hard-surfa ced road. 
9 Q. In other words, \'/here his car would ha ve been facing 
10 out; right? 
11 A. That i s right. 
12 MR. KOSTEL: I would li ke to introduce this as ~ 
13 Plaintiff's Exhibit #4 . 
14 (WHEREUPON, the photograph referred to was marked Plaintiff's 
Exhibit #4 for identification and received in evidence.) 
15 (WHEREUPON, the photographs were pro ffered to the jury.) 
16 
17 Q. Mrs . Van Buren, did you take a photograph in the car you 
18 own now, not the car you were driving then , approximately 
19 where you thought you were in the road when you first saw him 
20 coming out of the driveway? 
21 A. I did. 
22 Q. Is that the photograph? 
23 A. Yes. 
24 MR. KOS TEL: I would l ike to introduce this as 
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MR. COLLINS: Your Hon or , I might object to 
2 that. I am not sure I understood what it is supposed to show. 
3 THE COURT: The testimony was tha t she took 
4 
5 
that at a point, in another vehicle, but at a poi nt where she 
was located when she first observed Mr. Simmons coming out of 
6 his driveway. 
7 MR. COLLINS: Okay; I withdraw my objection. 
8 (WHEREUPON, the photograph referred to was marked Plaintiff•s 
Exhibit #5 for identification and received in evidence.) 
9 
10 Q. Mrs. Van Buren, what happened after you got your car 
11 stopped? Would you tell the jury. 
12 A. After I got my car stopped, Mr. Simmons had gotten ou~ 
13 of h i s c a r a n d c am e u p to my v e h i c l e . I c o u l d n • t g e t o u t t h e .~· ' 
14 door; the door was jammed . I asked him if he would pul l open 
15 the door, and he did. He asked me if any of us were hurt, 
16 and that if he had done all the damage. He said, had he done 
17 all that damage to my vehicle. I told him yes. Then he asked 
18 me if I was going to move my car. told him no, that I 
19 wasn•t moving the car, I was ca lling the state ma n. 
20 So my daughter went up to ca ll her daddy to call th e 
21 state man. And he got in hi s vehicle and moved it out of the 
22 road and pulled it over beside the road next to his driveway 
23 and parked it. Then we just waited around in the road until 
24 the state man got ther e. 
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did yo u do? 
2 A. My fiance had come to the scene of the accident. He had 
3 called the state man, and then he had come to the scene of 
4 the accident . He had gotten there before the state man . We 
5 j u s t s·t o o d a r o u n d u n t i 1 h e i n v e s t i g at e d • 
6 Q. You are not a l lowed to say what he found . Just testify 
7 what you saw and what you did . 
8 A. Well, after he in vestigated? 
9 Q. Yes; what happened? 
10 A. ~Je had to knock the fender l oose from the back wheel of 
11 the car "'I it h a tire iron or something . Then I got in my 
12 vehicle and drove it home. 
"' 
13 Q. What were you doing at that time? W h y "' e r e yo u driving 
14 on Route 646? 
15 A. Well, at the time I was working as circulation manager 
16 of the Daily Rev i ew Newspaper . Whe never I had to, I had to 
11 fill in duties of my other employees . And at that time I was 
18 taking papers over to two customers on t hat route . 
19 Q. So what you are saying is that the people that worked 
20 for you, as circulation manager, were the paper carriers? 
21 A. That i s right. 
22 Q. People that delivered the paper? 
23 A. Right. 
24 Q. And on t hat day you had someone that was absent, and yo u 
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Q. What happened after you got home? 
A. After I got home I just -- I was very shaken up, nervous 
and upset. Then, of course, I just sat around the house and 
all. That night I began to feel stiff, sore, still shaken up. 
Q. What do you mean; where were you stiff and sore? 
A. Well, thro ugh my shoulder mostly, through this area. 
Q. Cont i nue . You have to te l l the Court and jury what you 
were feeling, and what symptoms you had, and what you did. 
We can't presume any of this. 
11 A. Well, it was sore. I was in some pain that day. Then 
12 the next morning ••• 
13 Q. Keep going rig ht through it . 
14 A. The next morning when I got up I was rea ll y aching and 
15 sore, and I had a bruise right a l ong here on my arm . I really 
16 thought I vi as just bruised and upset. So on Friday I 
17 continued to be in pain, so I called Dr . Weidman at the 
18 Alleghany Regional Hospital and made an appointment f or 
19 Monday. I we nt to see Dr. Weidman on Monday, and I continued 
20 with treatment from then on • 
21 Q. Now, had you been seeing physicians prior to this? 
22 A. I had seen physicians for bursitis in my shoulder . I 
23 h a d , at o n e t i m e , s e en D r . W o o d h o u s e , a n d t h e n I h ad , at on e 
24 t i me , seen Dr . He i d man for b u r s i t i s i n my 1 eft s h o u I de r . 
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because that calls for a conclusion of the witness that these 
2 treatments were as a result of the accident. It is beyond 
3 her capability to testify to. 
4 THE COURT: Objecti on overruled. 
5 Q. Are these the bills you have received for the treatment? 
6 A. They are. 
7 MR. KOSTEL: I would like to introduce this 
8 as Plaintiff's Exhibit #6. 
9 MR. COLLINS: Your Honor, I would object to 
10 the introduction of those collectively. There is not a proper 
11 foundation that they are a fairly neces sary treatment and 
12 reasonably related to the auto accident. 
" 
13 THE COURT: She has testified to that fact, 
14 and I w i ll introduce them. Of course you may cross-examine 
15 her on that. She has testified that they were as a result. 
16 I think that is sufficient foundation, coupled with the 
17 other evidence that we have. 
18 (WHEREUPON, the documents referred to were marked Plaintiff's 
Exhibit #6 for identification and received in evidence.) 
19 
20 MR. KOSTEL: I have no further questions. 
21 C R 0 SS-E X AM I NAT I 0 N 
BY-MR. COLLINS: 
22 
23 Q. Before we go into that, Mrs. Van Buren, let's talk just 
24 a little bit abou t t hi s accident. Fir st of all, do yo u know 
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road? 
2 A. I would say 15 to 20 m i I e s an hour. 
3 Q. That is what your daughter said, I believe; isn•t it? 
4 A. I don•t know. 
5 Q. You weren•t listening to her testimony? 
6 A. I was listening; yes. 
7 Q. I s th at what she said? 
8 A. She said 1 5. 
9 Q. And you say 15 to 20. Do you recall the trooper asking 
10 you what speed you were traveling? 
11 A· I do . 
12 Q. What did you tell him? 
13 A· He test i fied to 35. I didn•t tell him t hat, but he 
14 test i fied t o it. 
15 Q. I do n•t reca ll asking him. But I was j ust asking you 
16 what speed you told him yo u were traveling. I don•t think 
17 he t est i f ied one way or the other about it. I asked you if 
18 you told him, and yo u sa id yes; and I said, what speed did 
19 you te ll him you were travel in g. 
20 A. I do n•t know what I told hi m. 
21 Q. Yo u don •t remember? 
22 A. I don•t remember. 
23 Q. Mrs . Van Buren, there is a l so some conf usio n as to what 
24 you saw or di dn •t see . I wil l just ask you as tho ugh you 
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around the railroad tracks and down the street by Mr . Simmons' 
2 house, when d i d you first see his vehicle and where was it? 
3 A. Out of a glimpse of my eye I could see that he was coming 
4 down his driveway. But I was going straight; I was looking 
5 ahead; My daughter hollered to wa tc h out , and I th rew up my 
6 arm to catch my grandson, and the impa ct happened. 
7 Q. Would it be fair to say that you weren't paying any 
8 attenti on? 
9 A. It would not be fair to say that. 
10 Q. That I do remember Troo per Jones testifying. I don't 
11 mean attention at a l l, but I am talking about attention to 
12 the Simmons vehic le. Did you tell Trooper Jones that you ~ 
13 weren't paying attention, really paying attention to Mr . 
14 Simmons? 
15 A. I don't remember making that s t atemen t. 
16 Q. Your daughter, apparently, hollered 11 look out , 11 and t hat 
17 alerted you; is that right? 
18 A. That he was coming out of the driveway. 
19 Q. Did she ha ve any better view or anyth i ng than you did 
20 of w h a t w a s g o i n g o n ? 
21 A. She was in the fro nt seat with me on the passenger side . 
22 Q. You were actual l y closer to Mr . Simmons than she was . 
23 A. I wouldn't say that I had a better view . 
24 Q. Did you have a worse view? 
25 A. I would say we had t he same . 
45 
.~ · 
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Q. Same view. But yet you recall no t noticing him until 
2 you heard your daughter holler, 11 look out. II Then you did see 
3 him as the cars hit. 
4 Q. I testified that I could see him out of •.• 
5 Q. We 11 , I know, coming up t he dr i veway. 
6 A. That is right. 
7 Q. You didn 1 t see him coming out in the r oad u n t i 1 yo ur 
8 daughter hollered, 11 lo ok out. II 
9 A. That i s right. 
10 Q. Then you hit. 
11 A. I was lo oking st raight ahead. 
12 Q. So you actua lly didn•t see Mr. Simmons• ve hicle at a II~ 
13 until, rea 11 y unt i I yo u hit; i s that right? ..... • 
-
14 A. Yes. 
15 Q. Your daughter said that based on where yo ur car was as 
16 you were driving down t he road, there would not be room for 
. 17 Mr . Simmo ns to pass -- or for two cars, Mr. Simm ons or anybody . ~ 
z 
18 .. e l se to pass yo u. ~·Jou I d yo u agree with t hat on t ha t road? ~ --




z 20 Q. You were de livering newspapers; is that r i ght? 
... 
z 
" 21 A. I was taking papers over there . ~ 
D 
0 22 Q. I sn •t that delivering them? u 
23 A. Yes. 
24 Q. Are n• t t he people 1 s paper boxes, tu bes , that are stuck 
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A. Some of them are, some of them are not. 
2 Q. How about on that particular street? 
3 A. Their paper boxes are beside the road. 
4 Q. Are a 1 1 of the paper boxes on the l eft - hand side of the 
5 road, or are there any houses on the r ight-h and side of the 
6 road? 
7 A. Th ey are on the l eft. 
8 Q. Do you know hO'I/ many there are? 
9 A. Over there? 
10 Q. Yes, ma'am . 
11 A. Two . 
12 Q. So you had two places to put papers i n the boxes? "C 
13 A. That is right. , .~· 
-
14 Q. One of them is before you get to the Simmo ns' dr i veway; 
15 is that right? 
16 A. That is right. 
17 Q. One of them is right after the Simmons' driveway? 
18 A. Yes. 
19 Q. So you had to pull up on the left - hand side of the road 
20 to t h e two p a p e r b o x e s o n e i t h e r s i d e o f M r . S i m m o n s ; i s 
21 that right? 
22 A. I had not de li vered the papers. 
23 Q. 
24 
I didn't ask you that. I said, you had to pull up to the • .• 
MR . KOSTE L: I object to that, Your Honor . She 
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words in her mouth . 
2 
3 
THE COURT: Let her an swer the question fully. 
MR. COLLINS: Your Honor, I thought she had. 
4 She said she had not delivered t he papers . I sa id, 11 1 did 
5 not ask you that. 11 
6 Q. My question was: You had to pull off to the left-hand 
7 side of the road to deliver papers at one mailbo x before 
8 Simmons' house and at one mailbox after Simmons' house; is 





Not necessarily pull off to th e left of the road. 
Can you throw the papers from the road? 
No. But I could go t urn around and come back. 
Well, if you went and tur ned around and came back, 
14 wouldn't you have to pull off t he road? 
15 A· On the right s i de . 
16 Q. Okay, on the right side . But we are going in the other 
17 direction now, and we are tal king abo ut Simmons and all these 
18 people are all on the left-hand side of the road. Let's call 
19 it the west side of the road; is that correct? Are the three 
20 ma ilboxes on the west s i de of t he road? 
21 A· Two boxes were . 
22 Q. On the we st s i de of the road . And Mr. Simmo ns' driveway 
23 i s r i g h t i n b e t\-J e en ; i s t h a t r i g h t ? 
24 A. That i s right . 
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onto the west side of the road and put the paper in the box; 
2 is that right? 
3 A. If I crossed the road, I did; yes. 
4 Q. Well, you are suggesting that you didn't do that. You 
5 turned around first and came back. But you still had to pull 
6 off on the west side of the road at a ma ilbox on each side of 
7 Mr. Simmons' house; is that right? 
8 A. To deliver you do. But I am testifying that I had not 
9 delivered the papers. I wa s out there for that purpose. 
10 Q. And you say that it was your in te ntion to go up to the 
11 end of the road, turn around and come back, and deliver the 






Tha t is right. 
I s t hat genera lly the way you de liver papers? 
I do n't or dinarily deliver paper s . That was not my job. 
Bu t when you have t o de liver papers, i s that the way you 








That is what the purpose of my daug hte r being i n th e 
I s t ha t ordinarily the way you do that? 
If I have to take one, it is. 
·Take a paper route? 
Take a pa per to a customer. 
Wha t I am aski ng you i s, do you sometimes, for example, 
25 just cross over on th e wron g side of the r oad and stick 
49 
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I never cross over the wrong s i de of the road . 
What about when you are by yourself? 
I never go by myself. I don•t have to de li ver that 
123 





Q. Mrs . Van Buren, wou l d you say that you have never 
delivered newspapers by driving on the wrong side of the road 
and putting the papers in the paper boxes? 
MR . KOSTEL: Your Honor, I object to this. We 
10 have been talking about how she delivered these papers now 
11 for five minutes. She has testified very clearly the way she 
12 \vas going to deliver them. She has to l d t he jury and the, 
13 Co u r t , t h a t i s w h y h e r d a u g h t e r \'1 a s i n t h e r e • S h e w a s g o i n g ... ' 
14 to pull off on the right-hand side. What she has done in the 
15 past is irrelevant. 
16 THE COURT : Objection sustained . I think you 
17 have gone far eno ugh. 
18 MR . COLLINS : Could I get an answer to the last 
19 question, Your Honor? I am prepared to put on testimony 
20 about it. 
21 t~ R. KOSTE L: I object to the question , Your 
22 Honor. 
23 THE COURT: Have you ever crossed over . I 
24 sustained that objectio n. I think i t i s irrelevant . 
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po int ? Thi s wi t ness i s try in g to tes ti fy f rom reco ll ec ti on to 
2 something th at occurred three years ago. And I th i nk it wou l d 
3 be re l evant if she sometimes does it one way and sometimes 
4 does i t another. It might be re l evant for the jury to 
5 cons id er whe t her on t hi s partic ul ar occas i on she • •• 
6 TH E COURT: On this particular occasion it may 
7 very we l l be relevant. 
8 and I sta nd by it . 
But I have sustained the objection , 
9 BY MR . CO LL INS : 
10 Q. Do you have any explanation, Mrs . Van Buren, for why 
11 your veh i cl e wo ul d be on the wrong side , or the southbound 
12 la ne as you drove up t hat road? 
"' 
13 A. I am saying my ve hi cle wasn ' t on the wrong side . 
14 Q. But you agree with what your daughter says that you were 
15 not a l low i ng enough roo m for a vehicle to pass you coming the 
16 other direction . 
17 A. I am saying there i s not exact l y enough room for two 
18 vehicles to pass . 
19 Q. Does that mean that h/0 veh i c l es coming down the road 
20 are just goi ng to r un into eac h other? 
21 A. I wou l d say they wou l d go over on the shoulder a little 
22 bit . 
23 Q. But you didn ' t do t hat, Mrs . Va n Buren. 
24 A. I was driving to the r i ght of the road . 
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the trooper claims t hat you were going 35 miles an hour, but 
2 you think you were going more l ike 15 to 20? 
3 A. I had just crossed the ra ilroad tracks. And from the 
4 time I crossed the tracks t o where the impact took place, I 
5 could not have gotten up too mu ch speed. I had to be going •.. 
6 Q. Is Mrs . Boone your daughter? 
7 A. She is my daughter . 
8 Q. I thought that you were say ing that s he went to cal l her 
9 father, and then I thought I heard you testify that it was 
10 your fiance . 
11 MR. KOST EL: Let me ask the Court ... 
12 A. Th at is right. She did call her father . 
13 MR. KOS TEL: Just a minute . Hold on a second . 
14 Is this relevant? I object to the question. Is he going to 
15 prove it is not her daughter? What are we getting into here? 
16 I think we ought to stick with what happened. I object to 
17 the question. I don ' t think it is relevant, unless he is 
18 ready to prove she is not her daughter. It is ridiculous. 
19 THE COURT: Objection overruled . 
20 MR. KOST EL: Your Honor, we wou ld except to 
21 the Court's ruling . 
22 Q. Is this the same person that you are talking about, or 
23 did she ca ll someone and you call someone else? 
24 A. I didn ' t . She made t he cal l. 
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first witness. 
2 MR. CO LLIN S: Your Honor, I would like to call 
3 the defendant, Mr. Pat Simmons . 
4 GLENN PATRICK SIMMONS, having been dul y sworn by the Clerk, 
was exami ned and testified as follows: 
5 
DIRECT EXAMINATION 
6 BY MR . COLLINS: 
7 Q. Wou-ld you state your name, please. 
8 A. Glenn Patrick Simmo ns. 
9 Q. Mr. Simmons, where do you live? 
10 A. Route 42. 
11 Q. It is act ua lly Route 629, I guess. Your mailing address 
12 is Route 42. 
"' 
13 A. Yes, sir. ... , 
-
14 Q. Is th i s a little spur road off of 42 that we have been -
15 talking about a 1 1 morning here? 
16 A. Yes, sir. 
. 17 Q. With whom do you live? . 
::: 
• 18 A. .. r~y parents . e 




20 A. Twenty-six. 
..; 
z Q. How long have lived at that address? z 21 you ~ 
.. 
0 22 A. Since u I vJ as about three. 
23 Q. Basically a l l your life? 
24 A. Yes, sir . 
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A. Since I was 1 6 • 
2 Q. Ten years? 
3 A. Yes, sir. 
4 Q. Do you work around here? 
5 A. c and 0 Railroad. 
6 Q. Do you work on the road, or are you he re most of th e 
7 time? 
. 
8 A. I work on t he tracks fro m Charlottesvil l e to Clifton, 
9 from Hinton and back th is way. 
10 Q. When you are at home, or off work, or when you are work-
11 in g out of Clifton Forge, you stay at home with your parents 
12 at this location? 
13 A. Yes, sir. 
14 Q. Do you reca l l t he afternoon of June the 3rd , 1981, at 
15 about five o ' c l ock, comi ng out of your driveway and having 
16 th is accident with Mrs. Van Buren? 
17 A. Yes, sir . 
18 Q. From your point of view, or whatever, from where you 
19 were, des cribe to the jury, as best you can, '1-ih at hap pen ed . 
20 A. I wa s coming out of my dr iveway. I t was about the same 
21 time that t~ r. Co lli ns said it was . come to the end of my 
22 driveway, and as I come I was going real slow . The reason I 
23 wa s going slow, I was coming across a cattle guard . A 11 of 
24 you know wha t a cattle guard i s . It keeps cows from getting 
25 out i n the r oad . I was com in g s l ow across that. When I 
54 
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l ooked to the right, the grass on the right - hand side of the 
2 road -- which was in t he pictures -- the grass was high. So 
3 I come out right to the end of my driveway and I cut to the 
4 right, like this right here. When I looke d the sec ond time 
5 Mrs. Van Bur en was coming down the road. She was coming into 
6 my mailbox to deliver a paper; she was going to de l iver a 
7 paper on the left-hand side of my mai l box. That is when we 
8 hit . I got out of my car . 
9 Q. Back up a second. You said you l ooked when you got 
10 past the grass, and then you said something about you looked 
11 a second time. 
12 A. Yes . 
13 Q. ~/hat did you do in between? 
14 A. VJell, I just sort of moved my car on up a l ittle bi t . 
15 Q. Well , I mean, where did yo u l ook in between? You looke d 
16 twice in that direction . . . 
17 A. I looked to the left. 
18 Q. What was your intention as you pulled out onto the hard-
19 surface road? 
20 A. To go to the right. 
21 Q. The firs t time you looked out to your right. You were 
, 
22 looking down to sort of what has been described as to wards 
23 t h e r a i l r o a d t r a c k s . 
24 A· Yes, sir . 
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A. No, sir, not then . 
2 Q. Didn ' t notice it? 
3 A. No, sir. 
4 Q. Let me ask yo u, how far can you see down that way, 
5 l ooking from where you were sitting l ooking towa rd the tracks? 
6 A. We ll , you can see all the way, except for the first time 
7 I l ooked and it is brush that has come over, and it is high 
8 grass, you can ' t see. You got to come out just a little bit, 
9 like to the end of my driveway. 
10 Q. When you got to the end of t he driveway, could you see 
11 down that way? 
12 A. Yes, sir . , 
13 Q. Did you see her vehicle then? 
14 A. Yes, sir . That i s when I f i rst seen it. 
15 Q. So, in other words, as you got out to where you had good 
16 visibility, you first l ooked to the l eft? 
17 A. Yes, sir. 
18 Q. Did you see any traffic coming from your left, which 
19 would be in your lane? 
20 A. No, sir. 
21 Q. Then you say you looked back as you started out into 
22 the road? 
23 A. Maybe just a litt l e bit, not much. 
24 Q. That is when you say you saw Mrs . Van Buren? 
25 A. Yes, sir. 
56 
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Q. Where, in your opinion -- I don•t know how to ask you 
2 t his exactly. Can you descr i be, as best you can recall, 
3 where your car and her car were when the accident ac t uall y 
4 occ urred, when the two cars hit togethe r . 
5 A. No, sir. Most of my car was st i l 1 in my driveway; most 
6 of my car was s t i l l there. She was coming it looked li ke 
7 she maybe just delivered a paper to Reynolds•, and she was 
8 coming down and was coming in to my driveway. She was li ke 
9 on this side of the road. 
10 Q. You said that already and you are saying it again. You 
11 say it looked like that. No one has told you that, or she 
12 didn•t say anything about delivering a paper or anything, 
13 did she? 
14 A. Well , she \vas on paper delivery . 
15 Q. We 11 , I know that. But I mean, you are j ust assumin g 
16 from the way you saw her car coming what she was doing. Yo u 
17 do n• t ha ve any way to know what she \'Ia s actually doing, do 
18 you? 
19 A. No, sir, I can •t say . 
20 Q. J ust try to describe what you saw wi thout adding to i t 
21 what you assume she was up to. That is reall y maybe go ing 
22 a litt l e bit further than you should . 
23 When you saw her, did you have an opportun ity to take 
24 any evasive actions ; turn , or drive in any d i recti on , or 
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A. No, sir. 
2 Q. How would you describe the imp act? What happened when 
3 the two cars collided? 
4 A. Well, i t never even jarred me, you know . It was j ust a 
5 l itt le scratch like. That i s how I ca n describe it. It 











17 Q • 
18 A. 
Did you feel anything at all? 
No, sir. 
Di d you hear anything at all? 
Di d I hear anything? 
Yes, s i r . 
Yes, sir, I heard it. 
So yo u co u ld hear some kind of a tapping? 
Yes, s i r, I heard it tap . 
But you didn •t feel anything? 
No, I didn •t feel nothing . 
What happened to he r car? 
Well, like s he sort of went up t he road a l ittle bit 
19 and she stopped. 
20 Q • What did you do? Was yo ur vehicle moving , do you kn ow, 
21 when the two cars hi t? 
22 A. No, sir . No, I had done stopped . 
23 Q. It was moving when you first sa w her; you say you were 
24 comi ng out? 
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Q. What did you do when you f irst saw her, the n? 
2 A. Well , I just stopped , and she just come right into me. 
3 Q. You went for your brake? 
4 A. Yes, sir. 
5 Q. A·nd you say her ve hic l e went up the road a lit tl e ways 
6 and stopped . 
7 A. Yes, sir . 
8 Q. Did yo u drive on, or back up; do anyt hing? 
9 A. No, sir . I put the car in park . I walked up to Mrs. 
10 Van Buren and I asked, 11 l S everybody in the car all right? 11 
11 She said , 11 Everybody is f in e . 11 Then she said, 11 What am I 
12 going t o do now? am already ru nnin g late . 11 
13 Q. Did you notice some damage to her car? 
14 A. Yes , sir , I noticed some damage . 
15 Q. I gue ss she or her daughter, one, this mor ning said yo u 
16 asked he r something 1 ik e , 11 Di d I do all of that damage ," or 
17 something 1 ike that . 
18 A. No, sir , I never said nothing like that . 
19 Q. Does th at l ook li ke what you recall seeing the damage 
20 back behind the front door and back to t he back of the car? 
21 A. No, sir , I don't think I done that much damage . 
22 Q. Whether you did it or not, did the car look like that on 
23 that occasion, or do you think it l ooked different? 
24 A. It l ooked different . 
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What would you describe the damage? In your own words, how 
2 would you describe the damage you saw to her vehicle and your 
3 vehicle? 
4 A. I would say t he damage to her vehic l e was about t he 
5 same as mine. 
6 Q. Well, describe it . What did it look like? 
7 A. She had like a scratch from the back of her door , sort 
. 
8 of dented a little bit to the back . 
9 Q. Did you see any pieces or things off of her car in the 
10 road? 
11 A. Yes, s i r. 
12 Q. You saw what the trooper talked about? 
13 A. Yes, sir . 
14 Q. A reflector, or what eve r? 
15 A. Yes , sir. 
16 Q. Did you move your car unti l Trooper Jones got there? 
17 A. No . My car was still sitting in the driveway, except 
18 for the little part that was out. My car was never moved. 
19 Q • You drive that road, I guess, pretty frequent l y . Can you 
20 pass a vehicle, a normal size ve hi c le -- I don 1 t mean a great 
21 big tractor trailer or somet hing-- but a normal s i ze 
22 vehicle; can two normal size vehicles pass on that road? 
23 A· Yes, sir . I have done it many a time . 
24 Q. The vehicle that you were driving, how wide is your car? 
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Q. So t hat wo ul d be like five f eet nine i nches wide? 
2 A. Yes, sir. 
3 Q. You say you asked if anyone was hurt or whatever. No one 
4 seemed to be at that time? 
5 A. That is the first thi ng I asked. 
6 Q. I gather, then, you all just waited f or the trooper and 
7 so forth to get there? 
. 
8 A. Yes, sir . What Mrs. Van Buren said about her daughter 
9 and everyt hing, going up and maki ng a call and everything, 
10 t hat is the way it happened . 
11 Q. I never did quite understa nd that. Did t hey go to your 
12 ho use? 
13 A. No, sir. I think they went to Mr. Tucker's , if I am not •• 
14 mistaken . 
15 MR. COLLINS: I think that i s a 11. Answer 
16 any questions Mr. Kaste l has . 
17 CROSS-EXAMINATION 
BY MR . KOSTEL: 
18 
19 Q. How old are you , Mr . Simmons? 
20 A. Twenty - six . 
21 Q. You say i t looked like Mrs . Van Buren was coming across 
22 the road to put a paper i n the paper tube at your house? 
23 A. Mrs. Van Buren was coming down the middle of the road. 
24 It looked like she was coming over to that way, the way that 









Testimony of Glenn P. Simmons- Cross 154 
Q. But I thought you said to deliver a paper to your ho use . 









Do you kn ow the paper s he was de l ivering? 
The Dail y Review. 
Do your pare nts s ub sc ribe to the Daily Review? 
No, s ir. But we had go t the paper before that because 
. 
8 she was new on t he route; t he day bef ore that we had got the 








17 A • 
18 Q. 
19 A. 
She delivered the day before? 
Yes , s ir. 
Did you see her deliver it? 
No, s i r, but I had asked aro un d . 
You don •t know wh ether she d id or not? 
No, I can•t say for sure. 
But you all didn 1 t take t he Dai l y Rev iew . 
No , s i r, but we had bee n getting it. 
How l ong had you bee n getting i t? 
Two days before; either one or two days befo re the 
20 a c c i d e n t . 
21 Q. Let me see if I understan d you correctly . You say you 
22 came out of your driveway, or you were coming down your 
23 driv eway and you passed over t he cattle guard. 
24 A· Yes, s ir . 
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surface, the pa veme nt? 
2 A. To be frank with you, I couldn't really tell you . It is 
3 not too far from the cattle guard out to the road. There is 
4 no way that you could come across that cattle guard and then 












You came across the catt l e guard slow? 
You got to; yes, sir. 
And you looked to the right? 
Looked to the left. 
First? 
First; yes, sir. 
Where was your car when you loo ked to the left? 
I had just come across the cattle guard. 
Were you still moving? 
Very slow; yes, sir. 
17 Q. Then what did you do? 
18 A. Then I went to the right; but like as I said, the grass 
19 was high. 
20 Q. When you say you went to the right, do you mean you 
21 looked to the right? 
22 A. Yes, sir . 
23 Q. And you were still moving slowly? 
24 A. Well, I was just barely creeping then, because, see, it 
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Q. So you looked to the right? 
2 A. Yes, sir. 
3 Q. Did you see the Van Buren car? 
4 A. Not until the second time 1 looked. 
5 Q. Then what happened? After you l ooked to the right you 
6 were sti ll moving slowly? 
7 A. Well, then 1 come out like to the end of my driveway 
8 where I can l ook down to see the c lear view. I was sort of 
9 out like this right here, and that is when I stopped. That 














Your car was in your driveway when you got hit? 
Yes, sir. The front of it was out in the road a little 
"" 
When you say 11 the front of it 11 , how much of the front of 
Do you got them pictures? 
Here is the car. 
Let me see the pictures. This piece right here. 
That is all that was on the hard surface? 
About this much right here. 
Do you wan t to step up here and let the jury see it? 
Yes, sir . 
When you collided with Mrs. Van Buren•s car, only that 
24 much of your car was on the hard surface? 
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it hit on my car; this piece right here. She never even 
2 touched the bumper. 
3 Q. 
4 A. 
What we are talking about is this part right up here? 
Yes, sir, this little tiny piece right here. You can 
5 see it right here. 
6 Q. So you are saying this much of your car was on the hard 
7 surface and the rest of it was back in your driveway? 
a A. No; I said about this much of it right here was out on 
9 the hard surface. 
10 Q. Show the jury. 
11 A. Right here. 
12 Q. About 12 inches ? 
13 A. No, it ain't that much. 
14 Q. Six inches maybe? 
15 A. No, I wouldn't say SiX, because this little piece right 
16 here . •• 
17 Q • 
18 A. 
19 Q. 
Well, you tell me how many inches. I was just guessing . 
Maybe four i nche s . 
So four inches of your car was on the highway and the 
20 r e s t of i t w a s i n t h e d r i v e w a y ? 
21 A. No; just this left side was - - the right s id e was sti ll 
22 in the driveway. If you had a picture of my driveway, I 
23 would s how you. 
24 Q. Okay. So four inches of the left side was on the hard 
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automobile was in the driveway? 
2 A. Yes, sir. 
3 Q. That is when you came together? 
4 A. Yes, sir. 
5 Q. Have a seat . Did you hear Trooper Jones• testimony? 
6 A. Yes, sir, I did. 
7 Q. Was he lying? 
8 A. No, sir . 
9 Q. He said the point of impact was almost in the center . 
10 I mean, he had Mrs. Van Buren •s car -- he had a 13 foot road .• 
11 MR. COLLINS : Judge, I don •t t hink it is 
12 proper to ask this witness to comment on another witness• 
"' 
13 testimony . .... I 
-
14 MR. KOSTEL: He i s saying something totally -
15 contrary. 
16 THE COURT: Cross - examine him on the facts . 
.. 
a 
17 It is probably not proper to ask him to com ment on the 
~ 
a 18 credibility of the officer . .. ~ 
.. 19 MR . 0 KO STEL: I underst and . 
::! 
0 
i 20 Q. You heard Officer Jones say that you got a 1 3 foot 
21 highway . Mrs . Van Buren was going this way. Her car was 
22 seven feet from the right edge, which would put about s i x 
23 inches of i t past the centerline, and the other five-and-a -
24 half feet of her car was on the right side . That would leave 
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side where you were coming out. 
2 out there four inches. 
But you said yo u were only 
3 A. I showed you what part of the car she hit. That is where 







So you say he was mistaken? 
No. Do you got a picture of the driveway there? 
Right here. Is that what you are talking about? 
Yes. Right here is where the front of my car was at. 
Come on qnd show it to the jury. 
See this driveway right here, I was coming right her e. 
11 You come around right here. The front of my car was about 
12 right here on t he 67; right here. That is where we hi t. 
13 Q. Would you mark it with a pen right her e ; is that what 
14 you mean? 
15 A· No. I would say about right here . 
16 Q. Would you say that is more than four in ches out on the 
17 highwa y? 
18 A • Well, I was just going by the picture. I mea n, now that 
19 I got a picture I can show you . 
20 Q. Would you say this i s the center of the highway, roughly? 
21 A· Yes, I would say it would be over there. You got to go 
22 to yo u r r i g h t m o r e . 
23 Q. So you have her almost totally in the l eft lane; do n' t 
24 you? 
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Q. But you are saying she was totally in the left lane? 
2 A. No. I am saying she was over in the left lane. She 
3 wasn 1 t on her side. That is what I am saying. If she had 
4 been over on her side of the road, we would have never hit. 
5 Q. If she had been over six inches more, would she have 
6 missed you? 
7 A. By the little impact of the car, yes, I would say we 
8 would. 
9 Q. But you came onto the highway without stopping? 
10 A. Well, I eased out into the highway; turning right, I was 
11 going right. 
12 Q. But you came out onto the highway without stopping . Ypu 
13 were just going real slow, is what you said. 
14 A. Yes, sir. I was going right, though. If she had been on 
15 her side of the road, we would have never hit. 
16 Q. After looking at the photograph, how far out would you 
17 say your automobile was onto the har d surface when you all 
18 came together? 







I can 1 t really estimate that. 
Four inches? 
I can 1 t really say. 
Six inche s? 
I would have t o show you. I can 1 t really say. 
A foot ? 
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Q. Fi ve feet? You mea n yo u have no idea? 
2 A. No, s i r , I can ' t rea ll y say t hat because I ain't that 
3 good i n measurements . 
4 Q. But you were certai n abou t it before I told you what the 
5 off i cer had testif i ed to. 
6 A. But I showed you r i ght t her e. 
7 Q. Now wa i t a minute. You were certain it was four inches . 
8 Yo u stepped up before this jury ••• 
9 A. We l l , I showed you my car where we hit is what I am 
10 ta l ki ng about. Th at is what I showed the jury , on my car 
11 where we hit. I was just estimating at the point on the car 
12 that tore up on my car i s what I am saying . 
13 Q. I misunderstood you . I thought you said you were out 
14 on the hard surface four inches, and I am certain that is 
15 what yo u sa i d . Wo ul d yo u l ike t he stenographer to read it 
16 back to you? 
17 A· I am showing yo u right there on the picture, though , now 




You to l d the officer you didn ' t see her . 
The first time; yes, s i r, I did . 
You didn ' t tell the officer that . Yo u didn't tell the 
22 officer, I didn ' t see her the first time and saw her the 
23 second time . You to l d the officer, "I didn't see her ." 
24 A. When I first lo oked to the right I did not see her . 
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the f irst t i me but you saw her the second time . You told him, 
2 II I di dn 1 t see her; 11 didn 1 t you? 
3 A. The f i rst t i me , yes, sir, I did not see her . 
4 Q. Di d you te ll hi m, I di dn 1 t see her the f i rst time? 
5 A. I said , II I d i d not see her. II 
6 Q. Pe r iod . 
7 A. That was what I seen in the grass . I seen her the 
8 second time . 
9 Q. Did you te 11 him that? 
10 A. Wha t is that? 
11 Q. That yo u saw her the second time? 
12 A. No, s ir , I did n 1 t. 
13 Q. Yo u j ust to l d him , II I didn 1 t see her . II ... , 
-
-:-
14 A. That i s what his statement was. 
15 Q. Now, Mr . Simmons, let me ask this . Are you telling this 
16 j ury t hat that is not the damage that Plaintiff 1 s # 1 ••• 
.. 17 . A. No, sir, I do n •t think I done that much damage. 
~ 
:a: 18 MR . KOSTEL : I showing him Plaintiff's "' am ~ 




20 Q. Are yo u te l ling the jury t hat that is not the dama ge that 
w 
z was susta i ned by Mr s . Van Buren• s automobile? z 21 e 
"' ..
0 22 A. No, sir, I didn ' t do that much damage. u 
23 MR. KOSTE L: I have no further questions, Your 
24 Hon or . 
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MR . COLLINS: Just a couple of things . 
2 REDIREC T EXAMI NAT ION 
BY MR . COL LIN S: 
3 
163 
4 Q. To go at i t another way, Mr . Simmon s . Do you know how 
5 long your vehicle is ? Yo u sa id it is 60 inches wide. That 
6 is like five feet nine inches wide. Do you know how long it 
1 is? 
8 A. Seve nteen foot l ong. 
9 Q. So, co uld you describe wha t po rti on of i t , fractio n of 
10 it, do you kn ow in that -- co uld you say whether li ke half of 
11 it, a t hi rd of i t , two-thirds of i t , or whatever was out of 
12 your dr i vewa y in to the st ree t; coul d you thin k of it in those 
' 
13 t erms? I me an , if you ca n ' t , that i s fine, too . 
14 A. No , s ir, I really can ' t beca use I am not good on measure - -
15 ments . 
16 Q. So I under sta nd it at l east, you fee l lik e that four 
17 inches -- when you kept say in g four inches -- four in ches of 
18 your car ca me in co nt act wi t h her car? 
19 A. Yes, s i r , tha t i s wh at I mea nt . 
20 Q. Th at is that li ttle piece that . •. 
21 A. Ye s , s ir , t hat i s what I wa s ta l king about whe n I was 
, 
22 talking to Mr . Kaste l . 
23 Q. So if six inches, the difference between you, t here 
24 wouldn't have been an accide nt; is that correct? 
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MR. COLLINS: That i s a 11. No further 
2 questions . 
3 THE COURT: Any further cross? 
4 MR. KOSTEL: Yes, sir. 
5 CROSS - EXAMINAT I ON 
BY MR. KOSTE L: 
6 
7 Q. Mr . Simmons, are you now denying -- Mr. Col l ins just 
8 cross-examined you- - are you · now denying that on the first 
9 part of my cross-examination I asked you, how far was your 
10 car out onto the paved portion of the highway, and you 
11 answered by showing the jury this picture and saying about 
12 four inches? Then I asked you, then the rest of your auto- · 
~ 
13 mobile from there back was in your driveway, and you responded .··' 
14 yes. Is that correct, or do you deny that? 
15 A· No, sir. What I am saying is that I t hought that you 
16 were talking about how much had I hit, how much of the car 
11 was hi t . 
18 MR. KOSTEL: Your Honor ••. 
19 THE COURT: He can explain his answer, but 
20 f i r s t r e s p on d t o M r . K o s t e l • s q u e s t i o n • 
21 Q. Are you denying that you answered it that way to that 
22 q u e s t i o n ? 
23 A. Well, I am not de nying it. I am just say ing that I 
24 thought that you wanted to know how much of my car was hit. 
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Q. Bu t I asked you two or three times the same quest i on . 
2 A. That i s the mi stake that I took you for . I thought you 
3 wanted to know how much of my car was hit . And I think when 
4 I told the jury, I s howed t hem that mark righ t down through 
5 there where the car was hit. 
6 Q. Come on up here to t he ju r y . Are you now saying that 
7 that is where the cars came together, the point of impact --
. 
8 that is your mark on th is picture -- or are you changing that 
9 now? 
10 A. Well, when I come out of my drivewa y , I would say that 
11 is abo ut right there • • • 
12 Q. Where they came toget her ? 
13 A. I say it. •. 
14 Q. You marked it. 
15 A. That is about right . 
16 MR . KOS TEL: I would li ke the court stenogra -
11 pher to go back to t he first part of my cross - examination 
18 and read t hose ques tions and answers , Yo ur Ho nor . 
19 MR . CO LLIN S: Yo ur Honor, I would object to 
20 tha t . 
21 THE COURT : I thi nk the ju r y col l ectively knows 




MR . KOS TEL: I don ' t want to be l abor the point . 
THE CO URT: Any further questions? 
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TH E COURT: You may stand down . 
(WHEREU PON, the witness was exc used . ) 
166 
MR . CO LLINS: I would like to recall Trooper 
Jones . 
TROOP ER VERNON C. J ONE S, havi ng bee n previous l y sworn by the 
Clerk, was recal l ed as a wit ness and testified as fol l ows: 
DIRECT EXAMINATION 
BY MR. CO LLI NS: 
. 
8 Q. Trooper Jones, you are still under oath from this 
9 morning . Do you have your notes and so forth with you? 
10 A. Yes, sir . 
11 Q. Trooper Jones , when you investigated this accident, did 
12 yo u inq uire from Mrs. Va n Buren as to what speed she estimaJed 
13 she was traveling at the time? 
14 A. Yes, sir. 
15 Q. Di d you make a note of that? 
16 A. Yes, sir. 
17 Q. Hhat did she tell you on the day of the accident that 
18 her speed was? 
19 A. Her statement was that she believed she was traveling 
20 approxi mate l y 35. 
21 Q. Thirty - five m i 1 e s an hour? 
22 A. Yes, sir . 
23 Q. Do you recall testifying to that fact this morning? 
24 A. No, sir. 
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A. No, sir. 
2 Q. Mr. Kastel or anyone? 
3 A. No, sir . 
4 MR . COLLINS: Your Honor, I possibly ought to 
5 inquire of the Court out of the presence of t he jury about a 
6 matter before I proceed. 
7 THE COURT: Ladies and gentlemen, would you go 
a into the jury room for a moment? 
9 (HHEREUPON, the jury retired to the jury room.) 
10 MR. COLLINS: Your Honor, I am going to ask a 
11 question of the trooper which I anticipate an objection to. 
12 I don ' t want to run the risk of any great confusion or argu~ 
"' 
13 ment in front of the jury . Sha ll I just go ahead as though 
14 the jury was here? 
15 THE COURT: Go ahead and ask him. 
16 BY MR . COLLINS : 
17 Q • Trooper, have you on separate occasions , not th is day, 
18 but on other occasions seen Mrs. Van Buren when she was 
19 delivering newspapers for the Clifton Forge Daily Review? 
20 A. Yes, sir. 
21 MR. KOSTEL : I object t o the ques t i on, Your 
. 
22 Honor. I don•t t hink it is relevant i n this case . 
23 THE COURT: Let's get what he is trying to put 
24 in first . Then I w i ll ru le on it. 
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version of this, they have a right to believe her version of 
2 this. And I do n't think that you r comment fr om her that she 
3 didn't believe she ha d ever done that is enough to allow it 
4 to come in to attack her credibility. I th ink clearly the 
5 prejudice outweighs the probative value . I wou l d sustain the 
6 objection and note yo ur exception. 
7 t~ R. CO LLIN S: Thank you • 
. 
8 MR . KOS TEL : I j ust want to cross - examine him 
9 on one question. 
10 MR. COL LINS: I am not sure if I am through 
11 with him. 
12 MR . KOS TE L: I w i 11 wait u nt i 1 yo u ar e finisj1ed . 
13 THE COURT: Bring the jury back i n • 
14 ( vi H E R E U P 0 N , the jury returned to the jury box . ) 
15 MR. COLLINS: I guess that is a 11. 
16 THE COURT: Mr . Kast e l, yo ur witness . 
17 CROSS -E XAMINATION 
BY MR . KOS TEL: 
18 
19 Q. Officer, what is the speed limit on Ro ute 646 at the 
20 point of t hi s collis i on? 
21 A. There i s no posted speed limit. Therefore , it is 55 
22 m i l e s a n h o u r • 
23 Q. If there is no posted speed lim i t, 55 is the speed limit? 
24 A. Yes, s ir. 



















THE COURT: You may stand down. 
2 (WHEREUPON, the witness was e xcused.) 
1 71 




THE COURT: Any rebuttal, Mr. Kas tel? 
MR. KOSTEL: No rebuttal, Your Honor. 
THE COURT: Ladies and gentlemen, t hat con-
7 eludes the evidence that you will hear. As I explained to 
8 you earlier this morning, the .ne xt thing that you will hear 
9 will be the Court giving you the ins t ructions which constitute 
10 the law that applies to these facts, and then you will hear 
11 the final arguments of the attorneys. It will take us a few 
12 minutes. I have to get with the attorneys and review these · 
"C 
13 instructions since there is no way of knowing prior to hearing .... ' 
14 the evidence exactly what they will be. I will go over them 
15 with them. It will be a few minutes, and then we will come 
16 back and I v1ill give you the instructi ons and we will hear 
17 final arguments. Go into the jury room while we take that up. 
18 (WHEREUPON, the jury retired to the jury room.) 
19 (HHEREUPON, argument on instruc tions was taken up in chambers.) 
20 THE COURT: Mr. Kas tel; before I read the 
21 i n s t r u c t i o n s , M r • K o s t e I , I be I i e v e , h a s a m o t i o n h e w a n t s 
22 to make. 
23 MR . KOSTE L: Your Honor, I would li ke to move 
24 for summa ry judgment, and have the Court strike the defen-















of law because the defendant himself testified that he failed 
2 to stop before entering a public highway from a private 




instructed that the defendant is found guilty of negligence 
as a matter of law for his failure to do so. 
THE COURT: Mr. Collins. 
7 MR. COLLINS: Your Honor, I think t he burden to 
8 stop is equivalent to that of a stop sign, or whatever, and 
9 has been construed many times as the burden to stop at such 
10 a point where one can reasonably see, have visibility, and 
11 so forth; not stop at any particular point. The defendant 
12 testified that he looked very carefully to all traffic in the 
"' 
13 southbound lane, which his vehicle began out into in order 
14 for him to look and see traffic that would be in the nort h-
15 bound lane. 
16 The accident, from the defendant's point of view, 
17 occurred solely because the plaintiff was wrongfully in the 
18 southbound lane going the wrong directio n. So I think that 
19 there is not a case here of negligenc e , per se , on the part 
20 of the defendant. I t hink wha t he testified what he did was 
21 exactly proper. He came out, l ooked fir st to the left, 
22 continued to move out to where he could see do wn the road to 
23 the right, and then began to look to the right when he 
24 observed the plai ntiff com ing right toward him, and then he 




















still struck. That does not constitute negligence as a matter 
2 of law. 
3 THE COURT: The Court will overrule the motion 
4 for summary judgment, and I will note your exception for the 
5 record. 
6 MR. KOS TEL : Yes, sir. 
7 Now I would like to make another motion for summary 
8 judgment on the grou nds t hat the defendant failed to keep a 
9 proper l ookout . He testified to that. He was onto the hi gh -
10 way before he looked right. The first time he looked right 
11 his vision was obscured and he couldn't see to the right. He 
12 testified the ne xt time he looked right he was onto the high-
" 
13 w a y • I n v i o l a t i n g t h e f a i l u r e t o k e e p a p r o p e r l o o k o u t d u t y , .~· ' 
14 violating t he section of the Code requiring him to stop before -
15 en t e r i n g a p u b l i c h i g h \v a y f rom a p r i v a t e d r i v e way , a n d l e t 
16 approaching vehicles yield, I think the Court would find, in 
17 this case, facts that the defendant is guilty of negligence, 
18 and his negligence was the sole proximate cause of this 
19 collision. I move for summary judgment and ask the Court to 
20 s u b m i t t h e q u e s t i o n o f d am a g e to t h e j u r y s o l e l y • 
21 MR . COLLINS: Judge, I rely primarily on the 
22 s am e rem a r k s I h a v e m a de • T h e d e fen d a n t ' s d u t y i s t o l o o k 
23 at the point in time and the place where he is able to see. 
24 His primary duty is to look to the l eft and observe traffic 

















Then as he moved to a location where he could see in the north 








as he came out of his driveway and reached, I guess you would 
call it the highway right-of-way area, there was some high 
grass and so forth, there were some bushes that immediately 
crossing this cattle guard would obscure his view to the 
south, to the right, and he had to proceed out a little 
. 
further before he could see to the right. 
THE COURT: The Court has stated many times 
10 that issues of negligence, premature negligence or pro ximate 
11 cause are issues that are primarily the function of the jury. 
12 And I certainly feel that we have a jury question on these~ 
13 issues, and ca n properly submit them to the jury. 
14 Before we bring the jury in, let me just read into the 
15 record the instructi ons offered, and given, and rejected, and 
16 allow counsel to place any objections into the record to the 
17 Court's either granting or refusing to gra nt any of the 
18 offered instructi ons. 
19 The plaintiff has offered Instructions A through G, 
20 which have been granted . The defendant has offered Instruc-
21 tions 1 through 11. All of those have been granted with the 
22 exception of Instructions #1 and #10 , which were rejected by 
23 the Court. 
24 Mr . Kastel, do you have any objectio ns you wish to put 












grant any of the offered instructions? 
2 MR . KOSTEL: Yes, sir. Your Honor, pl aintiff 
3 objects to granting Instruction #11. That is the instruction 
4 dealing with giving as nearly as possible one - half of the main 
5 traveled portion of the highway to a driver proceeding in the 
6 opposite direction. The evidence in this case is that the 
7 defendant was coming out of the driveway at almost a right 
8 angle onto the public highway; and he was not proceeding in 
9 the opposite direction from the plaintiff . Therefore, this 
10 instruction wouldn't be proper under those circumstances and 
11 wouldn't apply. We object to the Court granting this instruc -
tion. 12 
13 MR. COLLINS: Your Honor, the defendant would 
14 object to the Court ' s granting Instructi on C. Instruction C 
15 creates an absolute duty on the defendant to stop before 
16 entering a highway, and provides that he sha ll yield the 
17 right-of-way to all vehicles approaching . The language, I 
18 think, attracts a criminal statute. It does not take i nto 
19 account, first of all, t he fact that I had me ntio ned in my 
20 argument to the motions for summary ju dgment in that he has 
21 a duty to stop -- if he had a duty to stop before entering a 
22 highway -- noneth e les s at a point where he can see before 
23 entering the highway . The evidence in this case was that the 
24 area was obstr ucted by bushes and grass . There is no 
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